LAWYERS PROFESSIONAL RESPONSIBILITY BOARD
MEETING AGENDA

Friday, September 29, 2017 — 3:00 p.m. (following Seminar)
Earle Brown Center
Minneapolis, Minnesota

Approval of Minutes of June 9, 2017, Lawyers Board Meeting (Attachment 1) and
September 8, 2017, Special Lawyers Board Meeting (Attachment 2).

Welcome Bruce Williams (Attachment 3).

a. Updated Panel assignment (Attachment 4).
DEC Seminar Discussion/Feedback.
Committee Updates:

a. Rules Committee.

@) LPRB Letter to MSBA Rules Committee (Attachment 5).
b. Opinions Committee.
c. DEC Committee.

Director’s Report (Attachment 6).

Other Business:

Noteworthy Decisions, In re Panel No. 41310 (Attachment 7).
Scanning of Wills (Follow-Up Request).

Panel Protocols.

Final 2018 meeting dates (Attachment 8).

Next meeting, Friday, January 26, 2018, 1:00 p.m.

JESE

Quarterly Board Discussion (closed session).



Attachment 1

MINUTES OF THE 180TH MEETING OF THE
LAWYERS PROFESSIONAL RESPONSIBILITY BOARD

June 9, 2017

The 180th meeting of the Lawyers Professional Responsibility Board convened at
1:00 p.m. on Friday, June 9, 2017, at the Town & Country Club, St. Paul, Minnesota.
Board members present were: Board Chair Stacy Vinberg, Jeanette Boerner, James
Cullen, Roger Gilmore, Christopher Grgurich, Mary Hilfiker, Peter Ivy, Bentley Jackson,
Shawn Judge, Virginia Klevorn, Cheryl Prince, Susan Rhode, Gail Stremel, Terrie
Wheeler, Allan Witz, and Robin Wolpert. Present from the Director’s Office were
Director Susan Humiston, Deputy Director Patrick Burns, and Assistant Directors
Timothy Burke, Binh Tuong, Megan Engelhardt, Cassie Hanson, and Kevin Slator. Also
present were LPRB liaison Justice David Stras and a member of the public, Harvey
Skow.

1. APPROVAL OF MINUTES

The minutes of the April 14, 2017, Board meeting were approved.

2. UPDATE ON APPOINTMENT OF NEW MEMBER

Susan Humiston reported on the LPRB member opening resulting from the
resignation of Lisa Radzak. She noted there were several good applicants and that the
Court will be making their appointment soon.

3. HARVEY SKOW PRESENTATION

Harvey Skow, a member of the public who has had complaints dismissed
without investigation, desired to address the LPRB and was given the opportunity to
do so. Mr. Skow discussed the procedures for determining whether to investigate
complaints and referred to a Bench & Bar article by former Director Martin A. Cole in
which Rule 8(a), Rules on Lawyers Professional Responsibility (RLPR), is discussed
and the standard for determining whether to investigate a complaint. Mr. Skow stated
his opinion that Rule 8(a), RLPR, does not give the Director discretion to not
investigate a complaint if that complaint alleges attorney wrongdoing. In further
support of his argument, he cited to an article by former Director Michael ]J. Hoover.
He opined that Deputy Director Burns is dishonest in that he does not initiate
investigations where complaints specifically allege violations of the Rules of
Professional Conduct.



4. 2017 ANNUAL REPORT DRAFT

Susan Humiston discussed changes in the report format from prior years. She
noted that she is continuing to try to streamline the report. She noted the addition this
year of two charts — one showing the years of practice for attorneys who are disciplined,
and another detailing the subject matter of advisory opinion calls. She did note that
some of the biographical information for LPRB members in the report may be outdated
and asked Board members to check their information and let the Office know if it needs
to be updated. Virginia Klevorn asked if the Office is designing training programs
around the topics of most interest in the advisory opinion calls. Ms. Humiston noted
that the Office is doing a series of webinars through MNCLE on common topics of
interest and will be doing FAQs for retainer agreements. Ms, Klevorn asked if these
trainings would be incorporated into the training of DEC members. Ms. Humiston
replied that the Office is considering substantive rule training for DEC and Board
members. Justice Stras noted that the Court is planning ongoing training for referees.
A motion was made and seconded to adopt the 2017 Annual Report as presented after
updating of statistical information. The motion was adopted by a unanimous vote.

5. COMMITTEE UPDATES

Cheryl Prince reported on the Rules Committee. She discussed the MSBA
proposed amendments to Rule 5.5, Minnesota Rules of Professional Conduct (MRPC).
She noted that the LPRB Rules Committee is considering these amendments and will be
getting input from the MSBA Rules Committee on the topic. She asked the Board for a
consensus on how to approach the topic. She noted that the MSBA is potentially on
track to present their proposal to the MSBA General Assembly in September. Timothy
Burke discussed the Rules Committee process to date and discussed the nature of the
proposed rule changes. He expressed concern that the MSBA's “friends and family”
exception was overly broad and would create enforcement issues. He did note that
concerns regarding the unauthorized practice of law (UPL) are somewhat alleviated if
the client is familiar with the lawyer by virtue of a prior attorney-client relationship. He
also noted that whatever changes might be made to the rule, this will not change how
other jurisdictions view the application of their rules and laws pertaining to UPL.

Ms. Prince said she was seeking some guidance or consensus from the LPRB as
to the proposed rule changes and opined that someone from the LPRB and OLPR
should attend the MSBA General Assembly meeting where the changes will be
discussed. Virginia Klevorn asked about the goal of Rule 5.5—to protect the people of
the State or to protect lawyer livelihoods? Ms. Prince opined that the rules need to
address changes in the practice of law and allow greater ability to practice.



Ms. Humiston discussed the overall process, noting that there would not likely
be a Rules Committee position available prior to the MSBA’s September General
Assembly meeting. She noted that we do not necessarily need an official LPRB position
- prior to the Assembly. She asked for comments on how best to get LPRB input on the
proposed changes. Ms. Prince reiterated that she is looking for a general sense of the
LPRB on the proposed changes. Allan Witz opined that the LPRB should work with the
MSBA as their proposals are being developed. Ms. Humiston noted that Patrick Burns,
from the OLPR, is a member of the MSBA Rules Committee and attended and
participated in their meetings where the proposed changes were discussed and
developed. Mr. Witz asked what the LPRB does if there is not agreement with the
MSBA on the proposed changes. Ms. Humiston noted that the Board could submit
comments to the Supreme Court after the MSBA files their petition seeking amendment
of the rule. Robin Wolpert asked if there is a minority report from the MSBA Rules
Committee. Ms. Humiston said there is not. Ms. Wolpert opined that it would be a
good idea to provide input to the MSBA Assembly when they consider the proposal
and that it is important that the OLPR and LPRB attend the Assembly meeting. She
suggested that it would be good to have a bullet point list of the LPRB’s positions and
should possibly also seek to have a minority report appended to the MSBA Rules
Committee report. She suggested scheduling a special meeting of the LPRB to consider
these issues before the MSBA Assembly meeting. Christopher Grgurich opined that he
supported the idea of a special meeting to consider this issue after additional
information is provided to the Board regarding both the OLPR and MSBA positions.

James Cullen stated it was his understanding that the OLPR would be getting
additional information to the LPRB Rules Committee and that, thereafter, there would
be another meeting of the Rules Committee. Ms. Prince opined that a full Board
meeting on the issue rather than a Rules Committee meeting would be a better way to
proceed. Mr. Cullen opined that the Rules Committee should first reconvene and then
make a recommendation to the full Board. Ms. Wolpert opined that the MSBA ought to
hear from the LPRB on this and asked if the Board could move quicker on it. Stacy
Vinberg opined that the Rules Committee should make a recommendation to the Board
before any special meeting of the full Board. Ms. Prince opined that that could be done
if the special meeting is set for August. Bentley Jackson noted that the MSBA Rules
Committee wants input in the LPRB’s consideration of the proposed changes. Mr.
Burke noted that Eric Cooperstein, a member of the MSBA Rules Committee, wants to
address the LPRB Rules Committee. Ms. Prince noted that the Rules Committee could
finish their deliberations and make a recommendation to the full Board after one more
meeting of the Rules Committee. Mr. Cullen asked for additional input on the issue
from the OLPR.



Roger Gilmore moved that a special meeting of the LPRB be set for the first
Friday in August. The motion was seconded. Mr. Witz inquired as to what would be
discussed at the special meeting. It was noted that the MSBA’s proposal would be
discussed with an eye towards developing a formal LPRB position on the proposal. Ms.
Wolpert noted that submissions to the MSBA Assembly need to be submitted by
mid-August in order to be considered at the September Assembly meeting. Mr. Witz
asked if Board members could participate in the meeting by phone, and was told that is
possible. The motion on the floor was amended to call for a special meeting on July 28.
The motion was voted on and adopted by a unanimous vote. Jeanette Boerner asked if
an actual meeting is necessary or whether the proposed rule changes could just be
posted with the Rules Committee’s comments. Ms. Prince opined that an actual
meeting would be better for the purpose of formulating a position. Mary Hilfiker asked
whether the meeting could be done by conference call. Ms. Vinberg opined that these
are important rule changes and it is better to have a full review and discussion of the
LPRB Rules Committee report and recommendation. Allan Witz expressed agreement
with this.

Stacy Vinberg noted that Justice Stras may be leaving as liaison to the LPRB in
that he has been nominated to fill a position on the 8™ Circuit Court of Appeals. Justice
Stras noted that nothing is yet finalized with respect to his nomination and thanked all
involved for doing a great job improving the attorney discipline system.

Terrie Wheeler reported on behalf of the DEC Committee, summarizing the
recent DEC Chairs Symposium and noting the survey results from Symposium
attendees.

There was no report from the Opinions Committee.

6. DIRECTOR’S REPORT

Ms. Humiston asked the other OLPR staff members present to introduce
themselves. After the introductions, Ms. Humiston discussed case statistics. She noted
an overall decrease in the file inventory and the number of year old files. New filings
are the same year-to-date as last year, but not on a pace to meet last year’s numbers in
light of the fact that last year’s numbers were slightly inflated by a late-in-the-year filing
of multiple complaints against various county attorneys for failure to prosecute police
officers.

Ms. Humiston noted that there has been some stagnation of progress on
disposing of old files and set the goal of having all cases charged or dismissed within
one year by September 1. She noted that the oldest pending case dates to May 2013.
She noted that Advisory Opinions are up year-over-year in 2016, but still down
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somewhat from prior years. She presented the Board with a chart showing the number
of complainant appeals per month for 2015 and 2016, per the prior request of Jim
Cullen, and noted that Board members should generally expect one complainant appeal
per month.

Ms. Humiston discussed her objectives for the Office and the strategic plan
process. She noted that a team has been formed for the strategic planning committee.
Justice Stras noted that it is best that the strategic planning committee have a
free-flowing discussion and thinks it is better if he or his replacement as liaison not be
involved until the latter part of the process.

Ms. Humiston noted that she and Chair Vinberg will be presenting the budget to
the Court on June 21. She noted that merit increases for employees will be adjusted
down from 3.5% to 2.5% in light of the legislature’s allocation of funds to the judiciary.
She also noted that she has reduced the estimate of upcoming IT costs.

Ms. Humiston noted that the Office recently completed the employee review
process and noted that several employees were nominated for Spot Awards. Ms.
Humiston then read from a letter received from the spouse of a deceased lawyer for
whom the OLPR handled a trusteeship. The spouse expressed her praise and
appreciation for the manner in which Joshua Brand and Lynda Nelson handled the
trusteeship and the manner in which they interacted with her during a difficult time.
She also noted receipt of a letter from a respondent complimenting Cassie Hanson and
Sofia Manning on the professional manner in which they prosecuted his case. She also
noted that Timothy Burke had recently done a very good job in interviewing a witness
who was the victim of a crime.

Ms. Humiston then discussed the Office’s collection of judgments owed to it,
noting that approximately $180,000 is owed. The Office will be reviewing these to see if
more can be done to collect on these judgments.

Ms. Humiston noted that she had had discussions with Judicial IT regarding
ensuring cybersecurity and the steps they are taking. Justice Stras noted that the
Judicial Branch had been the victim of three or four denial of service attacks last year
and steps have been taken to enhance security.

Ms. Humiston noted that amendments to the Panel Manual are still in process
and hopefully will be presented to the Board for consideration at the next meeting.
Mr. Cullen asked about the trusteeship report in the Annual Report and asked about
trusteeship files that are eligible for expunction. He inquired whether the wills in the
Director’s possession in a particular trusteeship could be scanned as opposed to
expunged. Ms. Humiston said she would follow-up on that.
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7. OTHER BUSINESS

Stacy Vinberg noted the 2018 meeting dates. Susan Humiston noted that the
June 18, 2018, meeting conflicts with the MSBA Annual meeting and will be
rescheduled.

Ms. Humiston then discussed the issue of the submission of DEC reports as
evidence in Panel proceedings. She noted that the Supreme Court, in In re Nwaneri,
held that DEC reports and recommendations are non-binding suggestions to the
Director and the Director is free to depart from them. She noted that the OLPR
routinely objects to admission of the reports into evidence in that they are inadmissible
hearsay and not relevant.

8. OUARTERLY BOARD DISCUSSION

The Board, in a closed session, conducted its quarterly Board discussion.
Thereafter, the meeting adjourned.

Respectfully submitted,

Patrick R. Burns
Deputy Director

[Minutes are in draft form until approved by the Board at its next Board Meeting,.]



Attachment 2

MINUTES OF THE SPECIAL MEETING OF THE
LAWYERS PROFESSIONAL RESPONSIBILITY BOARD
TO CONSIDER PROPOSED AMENDMENTS TO RULE 5.5, MINNESOTA RULES
OF PROFESSIONAL CONDUCT

September 8§, 2017

A special meeting of the Lawyers Professional Responsibility Board convened at
1:00 p.m. on Friday, September 8, 2017, at the Town & Country Club, St. Paul,
Minnesota. By written approval of the Board, this meeting was moved from the
previously scheduled date of July 28, 2017. Board members present were: Board Chair
Stacy Vinberg, Joseph Beckman (by telephone), Jeanette Boerner, James Cullen, Thomas
Evenson, Roger Gilmore, Mary Hilfiker, Gary Hird, Anne Honsa, Bentley Jackson (by
telephone), Virginia Klevorn, Cheryl Prince, Susan Rhode, Gail Stremel, Bruce Williams,
and Robin Wolpert. Present from the Director’s Office were Director Susan Humiston,
Deputy Director Patrick Burns, and First Assistant Director Timothy Burke. Also
present on behalf of the MSBA Rules of Professional Conduct Committee were Eric
Cooperstein and Fred Finch.

1. ANNOUNCEMENTS

Susan Humiston announced the upcoming retirements of Deputy Director
Patrick Burns and Senior Assistant Director Craig Klausing. She noted that the process
for hiring replacements has begun. She reminded the Board of the upcoming DEC
Seminar and encouraged registration for that seminar. She reported that Board member
Michael Leary had health problems that limited his involvement in Board proceedings
this last summer, but that he is now home and recuperating from surgery.

2. DISCUSSION OF MSBA PROPOSED AMENDMENTS TO RULE 5.5, MRPC

Tim Burke presented a summary of the MSBA Rules of Professional Conduct
Committee’s proposal to amend Rule 5.5, Minnesota Rules of Professional Conduct
(MRPC). He noted that Rule 5.5 currently contains exceptions to the general prohibition
against the unauthorized practice of law permitting temporary practice in Minnesota
under specified circumstances. He then noted the recent Supreme Court Opinion in In
re Charges of Unprofessional Conduct in Panel File No. 39302 where the Court, with three
dissenters, upheld a private admonition given to a Colorado attorney who engaged in
the practice of law in Minnesota. The ruling in this case gave rise to concern among
some members of the bar and, in response, the MSBA's Rules of Professional Conduct
Committee has proposed three changes to the rule.



The first proposed change would add a new subdivision to Rule 5.5 to remove
certain relationships from the scope of what would otherwise be considered the
unauthorized practice of law, permitting non-Minnesota licensed lawyers to provide
legal services in Minnesota to persons who have a family, close personal, or prior
professional relationship with the lawyer. This is referred to as the “friends and family
exception.”

The second proposed change would amend Rule 5.5(b) and (d) to allow a lawyer
to continue the practice of the law of the jurisdiction in which the lawyer is licensed
when the lawyer relocates to Minnesota. This is referred to as the “snowbird rule.”

The third proposed change would amend Rule 5.5(c)(4) to expand the exception
permitting temporary practice in Minnesota by a non-Minnesota licensed lawyer where
the services rendered arise out of or are reasonably related to the lawyer’s practice in a
jurisdiction in which the lawyer is admitted to practice. The proposed amendment
would add the language, “Such reasonably-related services include services which are
within the lawyer’s regular field or fields of practice in a jurisdiction in which the
lawyer is licensed to practice law.” Mr. Burke noted that the inclusion of this language
would be accompanied by elimination of language currently in Comment 14 to Rule 5.5
which includes in the definition of “reasonably-related services” services that draw
upon the lawyer’s recognized expertise developed through the regular practice of law
“in matters involving a particular body of federal, nationally uniform, foreign, or
international law.”

Cheryl Prince, Chair of the LPRB Rules Committee, proposed consideration of
each of the three changes separately. She stated that the purpose of the Board’s
consideration of the proposed changes was to formulate a position with respect to the
proposed amendments for presentation to the MSBA General Assembly when it meets
to consider the MSBA Rules of Professional Conduct Committee’s proposal.

Tom Evenson asked for clarification of how the snowbird rule would operate.
Tim Burke gave further detail on this proposed change. Susan Humiston noted that
Arizona and New Hampshire have adopted similar, though not identical, snowbird
exceptions.

Virginia Klevorn asked how many lawyers are seeking this change and
wondered about the economic impact the changes might have. Susan Humiston noted
that the proposed changes would be reviewed and acted upon by the MSBA General
Assembly, which presumably speaks for the bar.

Robin Wolpert asked why physical location matters regarding the practice of
law. Susan Humiston said physical location is a subset of UPL noting that nationwide



there is a patchwork of regulation of the practice of law with many states taking a strict
interpretation. She noted that the 1998 California Birbrower decision motivated the ABA
to take action to make changes to Model Rule 5.5. Tim Burke noted that Rule 5.5
focuses on “practice in a jurisdiction” and, in that sense, physical location may be
relevant.

Cheryl Prince discussed the “friends and family” exception noting that the LPRB
Rules Committee does not oppose an exception for family members. She noted that the
committee feels the term “close personal friends” is vague and that inclusion of “prior
professional relationship” expands the exception too far.

Susan Humiston asked why family members ought to be excepted. Cheryl
Prince relayed that the committee is not opposed to the concept of the family member
exception in that family members are knowingly accepting the risk in retaining a lawyer
not licensed in the jurisdiction. Gary Hird opined that prohibiting representation of
family members is difficult to police. Tim Burke noted that the exceptions for family
members and close personal friends are fairly narrow as opposed to the prior
professional relationship exception. Jim Cullen noted that the dissent in Panel File No.
39302 was concerned with the prohibition on representation of family members. Joe
Beckman noted that, as a Panel member, while he agreed with the admonition of the
Colorado lawyer, it was troubling since it involved a family member who had not
complained. Virginia Klevorn noted that when her attorney brother in Chicago gives
her advice he always includes caveats about how he is not licensed in Minnesota. She is
concerned though that family members may not be aware of the risks they run by
having a non-licensed lawyer provide legal services on their behalf and thus she is
opposed to the friends and prior professional relationship exceptions.

Mary Hilfiker suggested, as to the prior professional relationship exception, that
it be limited to current attorney-client relationships. She does not agree with the friends
exception and believes that if family members are to be excepted, the term “family”
should be defined. Susan Humiston asks whether, if the exception is to be limited to
current or former clients, such representation would fall under an already existing
exception. Eric Cooperstein responded that the already existing exceptions apply to
temporary representations and in the transactional world, such representations may be
ongoing and not considered temporary.

Eric Cooperstein stated that the idea behind these changes is to take trusted
relationships out of operation of the rule and restore the decision as to whom should
represent the client back to the client.

Robin Wolpert asked if corporate counsel have weighed in on these proposed
changes. Eric Cooperstein responded that the proposed rule changes have not yet been
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shopped around, but his experience in advising lawyers indicates that they are
concerned with these issues.

Fred Finch noted that the term “prior professional relationship” is used in
Rule 7.3 regarding solicitation and would be limited to prior attorney-client
relationships. Pat Burns noted that there are those on the MSBA Rules Committee who
believe prior professional relationships include any professional relationship, not just
prior attorney-client relationships.

Virginia Klevorn asked whether it might make sense to use the phrase “attorneys
serving multijurisdictional clients” instead of “prior professional relationship.”

Cheryl Prince asked why the OLPR is opposed to the friends and family
exception. Susan Humiston cited consumer protection concerns and noted separately
that she, as former in-house counsel, took a broad view as to what might be considered
“temporary” under the rule and noted the Comments to Rule 5.5 in this regard.

Eric Cooperstein said that the rule needs to be changed in order to provide clear
guidance to attorneys. Virginia Klevorn noted that the words in the proposed rule are
open-ended and do not provide clear guidance as to their meaning. Cheryl Prince
noted that it would be difficult to provide specific, thorough guidance as to the
meaning of these words in the rule. Jim Cullen expressed opposition to adding more
definition.

Cheryl Prince called for a motion on the issue. Gary Hird inquired as to whether
the language in the proposed MSBA amendments is final. Fred Finch replied that the
language is final with respect to the MSBA Rules of Professional Conduct Committee,
but others will have a chance for input before the matter goes to the MSBA General
Assembly.

Mary Hilfiker moved to approve the MSBA proposal with respect to the “friends
and family” exception but with elimination of the “close personal friends” exception
and changing the “prior professional relationship” language to “current professional
relationship.” The motion was seconded.

Stacy Vinberg asked how the term “professional relationship” would be defined.
Fred Finch noted that Comment 16 to Rule 5.5 addresses that issue. Cheryl Prince noted
that the LPRB Rules Committee was in favor of substituting the phrase “current
attorney-client relationship” for “prior professional relationship.” Robin Wolpert
opined that the language proposed by the MSBA ought not to be changed in that it
reflects the reality of practice. Susan Humiston stated that she did not see any benefit to



Minnesota lawyers in the proposed changes. Stacy Vinberg discussed the public
protection issues inherent in the rule.

Mary Hilfiker amended her motion to substitute the phrase “current
attorney-client relationship” for “prior professional relationship.”

Susan Humiston expressed concern that the changes to the rule might mislead a
Minnesota lawyer to believe that other jurisdictions have similar rules with the result
that they could face discipline in other jurisdictions. Eric Cooperstein asked why it
would matter to a lawyer if they were disciplined in a jurisdiction where they were not
licensed. Jim Cullen asked why former clients would not be included in the exception.
Virginia Klevorn opined that the existence of a prior working relationship is an
important consideration. Robin Wolpert noted that an underlying trust between
attorney and client is an important element and that the Board should recognize
practice considerations unless there is a vital public protection interest. Gary Hird
stated that he sees the proposed changes as a form of unilateral disarmament and noted
that the only assurance of competency in Minnesota law is the law license issued by
Minnesota. He sees no need to expand the current exceptions.

A vote was held on Ms. Hilfiker’s motion. The motion failed with 5 in favor and
8 opposed.

Robin Wolpert moved for approval of the MSBA's proposed Rule 5.5(¢)
language. The motion was seconded and put to a vote. The motion failed with 2 in
favor and 11 opposed.

Thomas Evenson moved for approval of the MSBA proposed Rule 5.5(e) but with
the exception limited only to family members. The motion was seconded.

Jeanette Boerner opined that it is completely rational that a lawyer may give legal
advice to a family member, but it is a different situation where that lawyer deals with
others on behalf of the family member. Susan Humiston and Tim Burke noted that
other court rules may restrict a non-Minnesota licensed lawyer from appearing on
behalf of a family member, but otherwise, the exception would allow those lawyers to
interact with others.

A vote was held on Mr. Evenson’s motion. The motion passed with 9 in favor
and 4 opposed.

Tim Burke explained the “snowbird” issue noting that the proposed changes
would permit a lawyer from another jurisdiction who resides in Minnesota to practice
the law of their home jurisdiction on behalf of clients from their home jurisdiction while



residing in Minnesota. Eric Cooperstein noted that the term ”snowbird exception” is
not accurate in that the changes are meant to cover situations where the non-Minnesota
licensed attorney has to permanently move to Minnesota, as opposed to a temporary
visit. Gary Hird opined that he has no problem with lawyers located in Minnesota
practicing the law of the jurisdiction in which they are licensed. Susan Humiston noted
that her only concern is that there should be a requirement for obtaining the client’s
informed consent before engaging in such practice. Virginia Klevorn asked whether
there is a requirement that out-of-state-licensed attorneys inform the state in which they
are residing that they are present in the state and practicing the law of their home
jurisdiction. It was noted there is no such requirement.

Cheryl Prince moved for approval of the MSBA Rules of Professional Conduct
Committee’s proposal with an addition requiring the informed consent of the client.

Robin Wolpert opined that requiring the client’s informed consent could work to
drive clients away from the lawyer. Jeanette Boerner asked whether disclosure is
sufficient as opposed to the client’s informed consent.

Gary Hird moved to amend the motion to add the language of Arizona’s
Rule 5.5(f) except for the last seven words of that rule. Mr. Hird’s motion was
seconded.

Patrick Burns asked whether the requirement of informed consent would include
a requirement that the informed consent be confirmed in writing. Cheryl Prince says
that it would not.

Eric Cooperstein suggested that a better motion would be to adopt the MSBA
Rules of Professional Conduct Committee’s proposal with the addition of language
requiring disclosure but that the Board did not need to focus on wordsmithing the
precise language.

Gary Hird withdrew his motion. Cheryl Prince withdrew her motion and
substituted a motion to adopt the MSBA Rules of Professional Conduct Committee’s
proposal with the addition of language requiring disclosure. The motion was seconded
and put to a vote. The motion passed with 13 in favor, none opposed, and with Bruce
Williams abstaining.

Tim Burke discussed the MSBA Rules of Professional Conduct Committee’s
proposal regarding the changes to the “reasonably related” exception in Rule 5.5 and
Comment 14 to the rule. He noted that the proposed change would eliminate the
requirement that the area of law be limited to those involving a particular body of
federal, nationally uniform, foreign, or international law and simply require that the



lawyer have a practice that includes the area of law in which they seek to practice in
Minnesota.

Cheryl Prince noted that the LPRB Rules Committee thought the proposed
change would make the exception overly-broad in that it could not ensure competency
in non-uniform areas of law. Tim Burke highlighted the public protection issues in
expanding the exception. Mary Hilfiker opined that the proposed change would allow
any non-Minnesota licensed lawyer to practice law in Minnesota. Eric Cooperstein
stated that it is not clear what constitutes a nationally uniform set of laws in that even
with uniform codes there is usually some variation from state-to-state. Mary Hilfiker
asked how many other states have an exception of this sort. Eric Cooperstein stated
that no other states have this exception. Susan Humiston noted that the Supreme Court
in In re Panel File No. 39302 did not base their decision exclusively on the question of
national uniformity, but rather looked at a number of different factors. She opined that
the Court could have adopted the position of the proposed rule change, but did not.

Mary Hilfiker moved that the LPRB oppose the MSBA Rules of Professional
Conduct Committee’s proposal with respect to broadening the “reasonably related”
exception. The motion was seconded and voted on. The motion passed with 13 in
favor and 1 opposed.

Fred Finch asked that the LPRB send the MSBA Rules of Professional Conduct
Committee a letter outlining its position prior to the Committee’s next meeting on
September 26, 2017. He discussed how the MSBA will likely proceed with respect to the
proposed rule changes. Robin Wolpert suggested that someone from the LPRB attend
the MSBA Judiciary Committee meeting where the MSBA Rules of Professional
Conduct Committee’s proposal will be considered.

Fred Finch noted that the goal of the MSBA Rules of Professional Conduct
Committee is to have their proposal submitted to the MSBA General Assembly at their
December meeting.

Thereafter, the meeting adjourned.

Respectfull

IcK R. Burns
Deputy Director

[Minutes are in draft form until approved by the Board at its next Board Meeting.]
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Attachment 4

LAWYERS BOARD PANELS

LAWYERS PROFESSIONAL RESPONSIBILITY BOARD

Rule 4(e), Rules on Lawyers Professional Responsibility, provides,

The Chair shall divide the Board into Panels, each consisting of not
less than three Board members and at least one of whom is a
nonlawyer, and shall designate a Chair and a Vice-Chair for each

Panel.

The following Panels are hereby appointed, effective July 1, 2017. Those with a
single asterisk after their names are appointed Chair, and those with a double asterisk

are appointed Vice-Chair.

Panel No. 1.
*  Thomas J. Evenson
** Peter Ivy

Norina Jo Dove (p)

LPanel No. 2.
* Joseph P. Beckman
*+ Bruce R. Williams
Shawn Judge (p)

Panel No. 3.

*  Cheryl M. Prince

* Michael J. Leary (p)
Allan Witz

Effective July 1, 2017.

* Chair
* Vice Chair
(p) Public member

of

*H

Panel No. 4.

James P. Cullen
Gary M. Hird
Gail Stremel (p)

Panel No. 5.

Anne M. Honsa
Jeanette Boerner
Mary L. Hilfiker (p)

Panel No. 6
Christopher Grgurich
Susan C. Rhode
Virginia Klevorn (p)

, t.yL.Viﬁ{i?‘mir
awyers Professitinal

Reysponsibility Board



STACY L. VINBERG
CHAIR
JOSEPH P. BECKMAN
JEANETTE M. BOERNER
JAMES P. CULLEN
NORINA JO DOVE
THOMAS J. EVENSON
ROGER GILMORE
CHRISTOPHER A. GRGURICH
MARY L. HILFIKER
GARY M. HIRD
ANNE M. HONSA
PETER IVY
BENTLEY R. JACKSON
SHAWN JUDGE
VIRGINIA KLEVORN
MICHAEL J. LEARY
CHERYL M. PRINCE
SUSAN C. RHODE
GAIL STREMEL
TERRIE §. WHEELER
BRUCE R. WILLIAMS
ALLAN WITZ
ROBIN M, WOLPERT

Mr. Frederick E. Finch
326 Brimhall Street
St. Paul, MN 55105

Re:

Dear Mr. Finch:

Attachment 5

LAWYERS PROFESSIONAL RESPONSIBILITY BOARD

1500 LANDMARK TOWERS
345 ST. PETER STREET
ST. PAUL, MINNESOTA 55102-1218

TELEPHONE (651) 296-3952
TOLL-FREE 1-800-657-3601
FAX (651) 297-5801

September 15, 2017

BY U.S. MAIL AND EMAIL
fredf006@earthlink.net
fredf006@comcast.net

Proposed Amendments to Rule 5.5

On behalf of the Lawyers Professional Responsibility Board (LPRB), thank you for the
opportunity to continue the dialogue regarding the proposed amendments to Rule 5.5,
Minnesota Rules of Professional Conduct (Rule 5.5), recently recommended by the
Minnesota State Bar Association Rules of Professional Conduct Committee (MSBA
Rules Committee).

A.

Proposed New Rule 5.5(e).

The LPRB agrees with the MSBA Rules Committee’s recommendation that a new
Rule 5.5(e) be added to allow a lawyer not admitted in Minnesota to perform legal
services in Minnesota if the services “are performed on behalf of a perso;n who has a
family relationship with the lawyer.” The LPRB does not agree that this additional
exception should be further expanded to include persons with whom the lawyer has a
“close personal” or “prior professional” relationship.

Members expressed multiple concerns about expanding this new exception beyond
family members, and even the extension to family members was not unanimous. The
terms “prior professional” and “close personal” relationship are vague and ambiguous.
Moreover, these terms are potentially quite expansive and therefore appear to be

overbroad.

The LPRB considered more narrowly crafted alternatives to “prior professional
relationship.” In the end, the LPRB could not settle on any acceptable alternative

language.

TTY USERS CALL MN RELAY SERVICE TOLL FREE 1-800-627-3528
hitp://iprb.mncourts.gov



Mr. Frederick E. Finch
September 15, 2017
Page 2

Expansion of this new exception raises consumer protection concerns. The concern is
whether a family member hiring a lawyer who is not licensed in Minnesota to handle a
Minnesota matter truly understands any limitations on the competency of that lawyer
which may exist.

The Director and certain members of the Board are also concerned that this (and the
additional proposed amendments) create the possibility that a Minnesota lawyer may
be misled to believe other jurisdictions have similar rules, when in fact most
jurisdictions do not. This could cause a Minnesota lawyer to unwittingly undertake
conduct which results in the lawyer receiving discipline in another jurisdiction. The
Director does not support the proposed Rule 5.5(e), even if limited to “a person who has
a family relationship.”

B. Proposed Amendments to Rule 5.5(b) and (d).

The LPRB agrees with the MSBA Rules Committee’s proposed changes to 5.5(b) and (d),
with the addition of a disclosure requirement in Rule 5.5(d).

The LPRB believes that this disclosure serves an important function, to ensure that a
person hiring a lawyer understands the jurisdictional limitations on the lawyer’s
practice. Often, people assume that a lawyer physically present in a jurisdiction is
licensed to practice in that jurisdiction. The proposed amendment to Rule 5.5(d) is
inconsistent with this understanding. It would allow a lawyer physically present but
not licensed in Minnesota to practice law in Minnesota. Ensuring clients understand
that the lawyer nevertheless has limitations on the law the lawyer may practice is
important. The Board considered the following language as acceptable:

A lawyer admitted in another United States jurisdiction, and not disbarred
or suspended from practicing in any jurisdiction, may provide legal
services in Minnesota that exclusively involve federal law or the law of
another jurisdiction in which the lawyer is licensed to practice law,
provided the lawyer advises the lawyer’s client that the lawyer is not
licensed to practice law in Minnesota.

It was noted, however, that this expands the disclosure request to lawyers practicing
federal law.



Mor. Frederick E. Finch
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Page 3

C. Proposed amendment to Rule 5.5(c)(4), and related amendment to the
comment to Rule 5.5.

The LPRB does not support the MSBA’s Rules Committee’s proposed change to
Rule 5.5(c)(4), MRPC, and the related proposed change to the comment to Rule 5.5,

Importantly, this proposed amendment eliminates the comment to the rule defining
reasonably-related services as those “involving a particular body of federal,
nationally-uniform, foreign, or international law.” (Rule 5.5, Comment 14.)

The LPRB believes that maintaining the language currently in the rule and in the
comment to the rule best protects the public. The LPRB is concerned that this
amendment will allow lawyers to practice in an area of law in a jurisdiction in which
the lawyer knows nothing about the law. For example, the lawyer may be well-versed
in areas such as family law or landlord/tenant law in the lawyer’s own jurisdiction. The
law in these substantive areas, however, can vary widely between different
jurisdictions. The fact that a lawyer knows the substantive law in one jurisdiction
provides no assurance that the lawyer will know the substantive law, or identify the
issues relevant in that area of law, in another jurisdiction. Although a person may
know a lawyer and believe that lawyer is competent, the person will have no ability to
assess the lawyer’s ability to competently represent that person in that area of law in a
different jurisdiction.

Additionally, in In re Charges of Unprofessional Conduct in Panel File No. 39302, 884
N.W.2d 661 (Minn. 2016), the Supreme Court declined the opportunity to adopt the
position of the proposed rule change. Through that opinion the Court could have
defined “reasonably related” to encompass the breadth the proposed rule change
envisions. The Court did not do so. This proposed rule change appears to be an
attempt to codify an interpretation of the rule that a majority of the Court expressly
* refused to accept:

Instead, the dissent argues, without citing any legal support for its claim,

that the subject on which an attorney has expertise does not need to be

nationally uniform in order for legal services provided outside the

attorney’s home jurisdiction to reasonably relate to the attorney’s practice

in his or her home jurisdiction. We disagree. Rule 5.5(c) is an exception to
- the general prohibition on the unauthorized practice of law. By
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interpreting the exception to apply to expertise in any subject matter, the
dissent allows the exception to swallow the general rule.

Id. at 669 n.4. The Court appears to have already considered, and rejected, the position
advanced by the committee.

Finally, this proposed amendment does not in any way assist Minnesota lawyers who
may desire to practice on a temporary basis in another jurisdiction. Such practice
would be governed by the rules of that jurisdiction. This proposed amendment
primarily assists non-Minnesota lawyers coming into Minnesota, and the only
assistance provided Minnesota lawyers is protection from reciprocal discipline once
another state has already disciplined the lawyer for engaging in the unauthorized
practice of law. This lack of reciprocal benefit appears inequitable and therefore
troubling. i

D. Conclusion.

For your information, I have also included the “Draft” minutes from the Board’s
September 8, 2017, meeting. These minutes are not final until approval by the Board at
its next meeting. It is my understanding that at its next meeting the MSBA Rules
Committee will consider the LPRB's position on, and concerns with, these proposed
amendments. The LPRB and I appreciate the Committee’s willingness to consider the

LPRB’s position.

Very truly yOurs,
Lawyers Professional
Responsi'bih'ty Board
MAILED sep 15 207 R /, :
By _ \‘_‘)\ CJ—""« .
Stacy I/V()'\ helg, Chm‘r>
ndh
Enclosure

cc:  Nancy Mischel (w/encl. by email to nmischel@mnbar.org)
Cheryl M. Prince (w/encl. by email to cmp@hanftlaw.com)
Susan M. Humiston (w/encl. by email to Susan.Humiston@courts.state.mn.us)
Patrick R. Burns (w/encl. by email to Pat.Burns@courts.state.mn.us)
Timothy M. Burke (w/encl. by email to Tim.Burke@courts.state.mn.us)



MINUTES OF THE SPECIAL MEETING OF THE
LAWYERS PROFESSIONAL RESPONSIBILITY BOARD
TO CONSIDER PROPOSED AMENDMENTS TO RULE 5.5, MINNESOTA RULES
OF PROFESSIONAL CONDUCT

September 8, 2017

A special meeting of the Lawyers Professional Responsibility Board convened at
1:00 p.m. on Friday, September 8, 2017, at the Town & Country Club, St. Paul,
Minnesota. By written approval of the Board, this meeting was moved from the
previously scheduled date of July 28, 2017. Board members present were: Board Chair
Stacy Vinberg, Joseph Beckman (by telephone), Jeanette Boerner, James Cullen, Thomas
Evenson, Roger Gilmore, Mary Hilfiker, Gary Hird, Anne Honsa, Bentley Jackson (by
telephone), Virginia Klevorn, Cheryl Prince, Susan Rhode, Gail Stremel, Bruce Williams,
and Robin Wolpert. Present from the Director’s Office were Director Susan Humiston,
Deputy Director Patrick Burns, and First Assistant Director Timothy Burke. Also
present on behalf of the MSBA Rules of Professional Conduct Committee were Eric
Cooperstein and Fred Finch.

1. ANNOUNCEMENTS

Susan Humiston announced the upcoming retirements of Deputy Director
Patrick Burns and Senior Assistant Director Craig Klausing. She noted that the process
for hiring replacements has begun. She reminded the Board of the upcoming DEC
Seminar and encouraged registration for that seminar. She reported that Board member
Michael Leary had health problems that limited his involvement in Board proceedings
this last summer, but that he is now home and recuperating from surgery.

2. DISCUSSION OF MSBA PROPOSED AMENDMENTS TO RULE 5.5, MRPC

Tim Burke presented a summary of the MSBA Rules of Professional Conduct
Committee’s proposal to amend Rule 5.5, Minnesota Rules of Professional Conduct
(MRPC). He noted that Rule 5.5 currently contains exceptions to the general prohibition
against the unauthorized practice of law permitting temporary practice in Minnesota
under specified circumstances. He then noted the recent Supreme Court Opinion in In
re Charges of Unprofessional Conduct in Panel File No. 39302 where the Court, with three
dissenters, upheld a private admonition given to a Colorado attorney who engaged in
the practice of law in Minnesota. The ruling in this case gave rise to concern among
some members of the bar and, in response, the MSBA’s Rules of Professional Conduct
Committee has proposed three changes to the rule.



The first proposed change would add a new subdivision to Rule 5.5 to remove
certain relationships from the scope of what would otherwise be considered the
unauthorized practice of law, permitting non-Minnesota licensed lawyers to provide
legal services in Minnesota to persons who have a family, close personal, or prior
professional relationship with the lawyer. This is referred to as the “friends and family
exception.”

The second proposed change would amend Rule 5.5(b) and (d) to allow a lawyer
to continue the practice of the law of the jurisdiction in which the lawyer is licensed
when the lawyer relocates to Minnesota. This is referred to as the “snowbird rule.”

The third proposed change would amend Rule 5.5(c)(4) to expand the exception
permitting temporary practice in Minnesota by a non-Minnesota licensed lawyer where
the services rendered arise out of or are reasonably related to the lawyer’s practice in a
jurisdiction in which the lawyer is admitted to practice. The proposed amendment
would add the language, “Such reasonably-related services include services which are
within the lawyer’s regular field or fields of practice in a jurisdiction in which the
lawyer is licensed to practice law.” Mr. Burke noted that the inclusion of this language
would be accompanied by elimination of language currently in Comment 14 to Rule 5.5
which includes in the definition of “reasonably-related services” services that draw
upon the laWyer's recognized expertise developed through the regular practice of law
“in matters involving a particular body of federal, nationally uniform, foreign, or
international law.”

Cheryl Prince, Chair of the LPRB Rules Committee, proposed consideration of
each of the three changes separately. She stated that the purpose of the Board’s
consideration of the proposed changes was to formulate a position with respect to the
proposed amendments for presentation to the MSBA General Assembly when it meets
to consider the MSBA Rules of Professional Conduct Committee’s proposal.

Tom Evenson asked for clarification of how the snowbird rule would operate.
Tim Burke gave further detail on this proposed change. Susan Humiston noted that
Arizona and New Hampshire have adopted similar, though not identical, snowbird
exceptions.

Virginia Klevorn asked how many lawyers are seeking this change and
wondered about the economic impact the changes might have. Susan Humiston noted
that the proposed changes would be reviewed and acted upon by the MSBA General
Assembly, which presumably speaks for the bar.

Robin Wolpert asked why physical location matters regarding the practice of
law. Susan Humiston said physical location is a subset of UPL noting that nationwide



there is a patchwork of regulation of the practice of law with many states taking a strict
interpretation. She noted that the 1998 California Birbrower decision motivated the ABA
to take action to make changes to Model Rule 5.5. Tim Burke noted that Rule 5.5
focuses on “practice in a jurisdiction” and, in that sense, physical location may be
relevant.

Cheryl Prince discussed the “friends and family” exception noting that the LPRB
Rules Committee does not oppose an exception for family members. She noted that the
committee feels the term “close personal friends” is vague and that inclusion of “prior
professional relationship” expands the exception too far.

Susan Humiston asked why family members ought to be excepted. Cheryl
Prince relayed that the committee is not opposed to the concept of the family member
exception in that family members are knowingly accepting the risk in retaining a lawyer
not licensed in the jurisdiction. Gary Hird opined that prohibiting representation of
family members is difficult to police. Tim Burke noted that the exceptions for family
members and close personal friends are fairly narrow as opposed to the prior
professional relationship exception. Jim Cullen noted that the dissent in Panel File No.
39302 was concerned with the prohibition on representation of family members. Joe
Beckman noted that, as a Panel member, while he agreed with the admonition of the
Colorado lawyer, it was troubling since it involved a family member who had not
complained. Virginia Klevorn noted that when her attorney brother in Chicago gives
her advice he always includes caveats about how he is not licensed in Minnesota. She is
concerned though that family members may not be aware of the risks they run by
having a non-licensed lawyer provide legal services on their behalf and thus she is
opposed to the friends and prior professional relationship exceptions.

Mary Hilfiker suggested, as to the prior professional relationship exception, that
it be limited to current attorney-client relationships. She does not agree with the friends
exception and believes that if family members are to be excepted, the term “family”
should be defined. Susan Humiston asks whether, if the exception is to be limited to
current or former clients, such representation would fall under an already existing
exception. Eric Cooperstein responded that the already existing exceptions apply to
temporary representations and in the transactional world, such representations may be
ongoing and not considered temporary.

Eric Cooperstein stated that the idea behind these changes is to take trusted
relationships out of operation of the rule and restore the decision as to whom should
represent the client back to the client.

Robin Wolpert asked if corporate counsel have weighed in on these proposed
changes. Eric Cooperstein responded that the proposed rule changes have not yet been

3



shopped around, but his experience in advising lawyers indicates that they are
concerned with these issues.

Fred Finch noted that the term “prior professional relationship” is used in
Rule 7.3 regarding solicitation and would be limited to prior attorney-client
relationships. Pat Burns noted that there are those on the MSBA Rules Committee who
believe prior professional relationships include any professional relationship, not just
prior attorney-client relationships.

Virginia Klevorn asked whether it might make sense to use the phrase “attorneys
serving multijurisdictional clients” instead of “prior professional relationship.”

Cheryl Prince asked why the OLPR is opposed to the friends and family
exception. Susan Humiston cited consumer protection concerns and noted separately
that she, as former in-house counsel, took a broad view as to what might be considered

“temporary” under the rule and noted the Comments to Rule 5.5 in this regard.

Eric Cooperstein said that the rule needs to be changed in order to provide clear
guidance to attorneys. Virginia Klevorn noted that the words in the proposed rule are
open-ended and do not provide clear guidance as to their meaning. Cheryl Prince
noted that it would be difficult to provide specific, thorough guidance as to the
meaning of these words in the rule. Jim Cullen expressed opposition to adding more
definition.

Cheryl Prince called for a motion on the issue. Gary Hird inquired as to whether
the language in the proposed MSBA amendments is final. Fred Finch replied that the
language is final with respect to the MSBA Rules of Professional Conduct Committee,
but others will have a chance for input before the matter goes to the MSBA General
Assembly.

Mary Hilfiker moved to approve the MSBA proposal with respect to the “friends
and family” exception but with elimination of the “close personal friends” exception
and changing the “prior professional relationship” language to “current professional
relationship.” The motion was seconded.

Stacy Vinberg asked how the term “professional relationship” would be defined.
Fred Finch noted that Comment 16 to Rule 5.5 addresses that issue. Cheryl Prince noted
that the LPRB Rules Committee was in favor of substituting the phrase “current
attorney-client relationship” for “prior professional relationship.” Robin Wolpert
opined that the language proposed by the MSBA ought not to be changed in that it
reflects the reality of practice. Susan Humiston stated that she did not see any benefit to

v



Minnesota lawyers in the proposed changes. Stacy Vinberg discussed the public
protection issues inherent in the rule.

Mary Hilfiker amended her motion to substitute the phrase “current
attorney-client relationship” for “prior professional relationship.”

Susan Humiston expressed concern that the changes to the rule might mislead a
Minnesota lawyer to believe that other jurisdictions have similar rules with the resul
that they could face discipline in other jurisdictions. Eric Cooperstein asked why it
would matter to a lawyer if they were disciplined in a jurisdiction where they were not
licensed. Jim Cullen asked why former clients would not be included in the exception.
Virginia Klevorn opined that the existence of a prior working relationship is an
important consideration. Robin Wolpert noted that an underlying trust between _ -
attorney and client is an important element and that the Board should recognize
practice considerations unless there is a vital public protection interest. Gary Hird
stated that he sees the proposed changes as a form of unilateral disarmament and noted
that the only assurance of competency in Minnesota law is the law license issued by
Minnesota. He sees no need to expand the current exceptions,

A vote was held on Ms. Hilfiker’s motion. The motion failed with 5 in favor and
8 opposed.

Robin Wolpert moved for approval of the MSBA's proposed Rule 5.5(e)
language. The motion was seconded and put to a vote. The motion failed with 2 in
favor and 11 opposed.

Thomas Evenson moved for approval of the MSBA proposed Rule 5.5(e) but with
the exception limited only to family members. The motion was seconded.

Jeanette Boerner opined that it is completely rational that a lawyer may give legal
advice to a family member, but it is a different situation where that lawyer deals with
others on behalf of the family member. Susan Humiston and Tim Burke noted that
other court rules may restrict a non-Minnesota licensed lawyer from appearing on
behalf of a family member, but otherwise, the exception would allow those lawyers to
interact with others.

A vote was held on Mr. Evenson’s motion. The motion passed with 9 in favor
and 4 opposed.

Tim Burke explained the “snowbird” issue noting that the proposed changes
would permit a lawyer from another jurisdiction who resides in Minnesota to practice
the law of their home jurisdiction on behalf of clients from their home jurisdiction while



residing in Minnesota. Eric Cooperstein noted that the term ”snowbird exception” is
not accurate in that the changes are meant to cover situations where the non-Minnesota
licensed attorney has to permanently move to Minnesota, as opposed to a temporary
visit. Gary Hird opined that he has no problem with lawyers located in Minnesota
practicing the law of the jurisdiction in which they are licensed. Susan Humiston noted
that her only concern is that there should be a requirement for obtaining the client’s
informed consent before engaging in such practice. Virginia Klevorn asked whether
there is a requirement that out-of-state-licensed attorneys inform the state in which they
are residing that they are present in the state and practicing the law of their home
jurisdiction. It was noted there is no such requirement.

Cheryl Prince moved for approval of the MSBA Rules of Professional Conduct
Committee’s proposal with an addition requiring the informed consent of the client.

Robin Wolpert opined that requiring the client’s informed consent could work to
drive clients away from the lawyer. Jeanette Boerner asked whether disclosure is
sufficient as opposed to the client’s informed consent.

Gary Hird moved to amend the motion to add the language of Arizona’s
Rule 5.5(f) except for the last seven words of that rule. Mr. Hird’s motion was
seconded.

Patrick Burns asked whether the requirement of informed consent would include
a requirement that the informed consent be confirmed in writing. Cheryl Prince says
that it would not.

Eric Cooperstein suggested that a better motion would be to adopt the MSBA
Rules of Professional Conduct Committee’s proposal with the addition of language
requiring disclosure but that the Board did not need to focus on wordsmithing the
precise language.

Gary Hird withdrew his motion. Cheryl Prince withdrew her motion and
substituted a motion to adopt the MSBA Rules of Professional Conduct Committee’s
proposal with the addition of language requiring disclosure. The motion was seconded
and put to a vote. The motion passed with 13 in favor, none opposed, and with Bruce
Williams abstaining.

Tim Burke discussed the MSBA Rules of Professional Conduct Committee’s
proposal regarding the changes to the “reasonably related” exception in Rule 5.5 and
Comment 14 to the rule. He noted that the proposed change would eliminate the
requirement that the area of law be limited to those involving a particular body of
federal, nationally uniform, foreign, or international law and simply require that the



lawyer have a practice that includes the area of law in which they seek to practice in
Minnesota.

Cheryl Prince noted that the LPRB Rules Committee thought the proposed
change would make the exception overly-broad in that it could not ensure competency
in non-uniform areas of law. Tim Burke highlighted the public protection issues in
expanding the exception. Mary Hilfiker opined that the proposed change would allow
any non-Minnesota licensed lawyer to practice law in Minnesota. Eric Cooperstein
stated that it is not clear what constitutes a nationally uniform set of laws in that even
with uniform codes there is usually some variation from state-to-state. Mary Hilfiker
asked how many other states have an exception of this sort. Eric Cooperstein stated
that no other states have this exception. Susan Humiston noted that the Supreme Court
in In re Panel File No. 39302 did not base their decision exclusively on the question of
national uniformity, but rather looked at a number of different factors. She opined that
the Court could have adopted the position of the proposed rule change, but did not.

Mary Hilfiker moved that the LPRB oppose the MSBA Rules of Professional
Conduct Committee’s proposal with respect to broadening the “reasonably related”
exception. The motion was seconded and voted on. The motion passed with 13 in
favor and 1 opposed.

Fred Finch asked that the LPRB send the MSBA Rules of Professional Conduct
Committee a letter outlining its position prior to the Committee’s next meeting on
September 26, 2017. He discussed how the MSBA will likely proceed with respect to the
proposed rule changes. Robin Wolpert suggested that someone from the LPRB attend
the MSBA Judiciary Committee meeting where the MSBA Rules of Professional
Conduct Committee’s proposal will be considered.

Fred Finch noted thatthe goal of the MSBA Rules of Professional Conduct
Committee is to have their proposal submitted to the MSBA General Assembly at their
December meeting.

Thereafter, the meeting adjourned.

Respectfully submitted,

Patrick R. Burns
Deputy Director

[Minutes are in draft form until approved by the Board at its next Board Meeting.]
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OLPR Dashboard
9/22/2017
Total Files Total Lawyers

Total Open Matters 508 386

New Files YTD 815

Closed Files YTD 784

Files Opened in August 2017 116

Files Closed in August 2017 122

Public Matters Pending 25

Panel Matters Pending 10

Matters Pending with the DECs 105

Advisory Opinion Requests YTD 1523

Advisory Opinion Requests Declined YTD 104

Total Files Over 1 Year Old 120 81

Matters Pending Over 1 Year Old w/o Charges 44 42

Matters Pending Over 2 Years Old w/o Charges 4 2
Discipline YTD Total # Lawyers
Disbarred 5
Suspended 20
Reprimand & Probation 4
Reprimand 2

Total # Files

Private Probation 13
Admonition 72




All Files Pending as of 9/22/17

Year/Month | SD DEC | REV |OLPR| AD |ADAP|PROB| PAN |HOLD | SUP |SCUA | REIN | RESG | TRUS | Total
2014-01 1 1
2014-07 1 1
2014-08 1 1
201409 1 1
2014-11 1 1
2015-01 1 1 2 4
2015-03 1 1 2
2015-04 1 1
2015-05 2 2 1 5
2015-06 1 1 2 4
2015-07 1 1
2015-08 1 1
2015-09 1 1 2
201510 1 2 3
2015-11 1 2 1 4
2015-12 1 1 1 3
2016-02 3 2 3 2 1 11
2016-03 3 2 2 7
2016-04 2 1 1 4
2016-05 3 1 1 2 1 8
2016-06 2 1 2 2 2 9
2016-07 9 1 1 1 1 13
2016-08 12 2 4 1 1 20
2016-09 8 3 2 13
2016-10 1 13 2 2 1 19
2016-11 18 2 1 21
2016-12 20 1 2 1 24
2017-01 20 1 1 3 25
2017-02 16 1 7 1 25
2017-03 27 1 1 2 31
2017-04 5 2 17 1 1 1 27
2017-05 11 3 9 1 1 2 2 1 30
2017-06 13 1 14 1 1 30
2017-07 19 13 1 1 34
2017-08 36 21 57
2017-09 24 21 15 3 2 65

Total 24 105 7 251 3 2 3 32 18 39 8 6 2 8 508




Files Over One Year Old as of 9/22/17

Year/Month | OLPR | AD |ADAP| PAN |HOLD | SUP | SCUA | TRUS | Total
2014-01 1 1
2014-07 1 1
2014-08 1 1
2014-09 1 1
2014-11 1 1
2015-01 1 1 2 4
2015-03 1 1 2
2015-04 1 1
2015-05 2 2 1 5
2015-06 1 1 2 4
2015-07 1 1
2015-08 1 1
2015-09 1 1 2
2015-10 1 2 3
2015-11 1 2 1 4
2015-12 1 1 1 3
2016-02 3 2 3 2 1 1"
2016-03 3 2 2 7
2016-04 2 1 1 4
2016-05 3 1 1 2 1 8
2016-06 2 1 2 2 2 9
2016-07 9 1 1 1 1 13
2016-08 12 2 4 1 1 20
2016-09 8 3 2 13

Total 48 1 2 16 1 30 7 5 120
Total | Sup. Ct.
Sub-total of Cases Over One Year Old | 113 35
Total Cases Under Advisement 7 7
Total Cases Over One Year Old 120 42




SD

Summary Dismissal

DEC

District Ethics Committees

REV

Being reviewed by OLPR attorney after DEC report received

OLPR

Under Investigation at Director's Office

AD

Admonition issued

ADAP

Admonition Appealed by Respondent

PROB

Probation Stipulation Issued

PAN

Charges Issued

HOLD

On Hold

SUP

Petition has been filed.

512C

Respondent cannot be found

SCUA

Under Advisement by the Supreme Court

REIN

Reinstatement

RESG

Resignation

TRUS

Trusteeship




ProfessionalResponsibility

By Susan HumisTon

Who gets disciplined?

he Annual Report of the Lawyers Professional
Responsibility Board (LPRB) and Office of Lawyers
Professional Responsibility (OLPR) was filed with
the Minnesota Supreme Court on July 3, 2017.
The teport, which is posted on the LPRB website at wiww.
Iprb.mncouts.gov, covers operations of the LPRB/OLPR for
the Court's fiscal year, July 1, 2016 — June 30, 2017, and
details calendar year 2016 disciplinary actions. [ have previ-
ously reported information regarding 2016 public and private
disciplinary matters, so I worr't repeat that information here.!
What I would like to focus on this month is a bit more detail
around who gets disciplined. :

Risk by years of practice

Conventional wisdom seems to posit that new attorneys
are at greater risk for discipline than more experienced at-
torneys. I have spoken with many individuals who worry
about new attorneys who go into solo practice right out of law
school, perhaps because they cannot find other jobs. These
attorneys do not have the practical knowledge necessary to
practice and may run into ethics issues—or so the argument
goes. Many individuals worry about the impact of declining
bar scores and crushing student loan debt, which in their view
place newer attorneys in situations where they may make ill-
advised choices that could in turn lead to ethics issues.

Earlier this year, a law professor from the East Coast wrote .
attorney regulation counsel throughout the United States
asking for disciplinary information sorted by date of birth. Her
premise was that millennials suffer from psychological disor-
ders in higher numbers than the gen-
eral population and she wanted to see
if that translated to higher bar disci-
plinary rates. In Minnesota, we do not
collect birth dates with annual registra-
tion data, so no such data is available. 1
have no idea whether the psychological
disorder reference is accurate, but this
request did prompt a lot of discussion
among regulation counsel. Who gener-
‘ 2010) M | ally gets disciplined?

- Office of Layyers. - To look into this for Minnesota, we
el | graphed public and private discipline

‘and Client for 2015 and 2016 by years of practice

j and gender, the only demographic

information available to us. Each year,
generally speaking, 150-180 attorneys
receive some form of discipline. (This
is an extremely small percentage of the
29,000 attorneys—25,000 active—who
hold Minnesota licenses.) What we
found (see charts) is that attorneys with
less than 10 years of practice receive
fewer discipline decisions than any oth-
er 10-year practice cohort except those
who have practiced more than 40 years.
The attorneys at most risk? Those who
have practiced between 11-20 years.

traded company, and’
“in private practice gs:
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As the 2016 demographic data recently reported by the
Supreme Court shows, there are more attorneys within 0-10
years of practice than in any other 10-year cobort.” Thirty-two
percent of all licensed lawyers have 0-10 yeats of experience,
but they accounted for only 17 percent and 14 percent of
discipline cases in 2016 and 2015, respectively. Some 24
percent of licensed attorneys are in the 11-20 years of practice
cohort, but they accounted for 31 percent of discipline cases
in 2016, and 28 percent in 2015. The next most at risk decade
is 21-30 years of practice (my own cohort). This group, which
represents 21 percent of licensed attorneys, accounted for 21
percent of discipline cases in 2016, and 26 percent in 2015.
This is roughly equivalent to the percentage of the overall
population, Discipline incidents jump again in the 31-40 years
of practice cohort. This group constitutes 16 percent of the
licensed population but accounted for 20 percent of discipline
cases in 2016, and 22 percent in 2015.

No explanations, but a lesson

Why is this? I have no idea, and neither did any of my
fellow regulation counsel, but anecdotal reports suggested
that many other jurisdictions thought senior attorneys
accounted for more discipline than newer attorneys. Lots
of theories abound. Perhaps attorneys with more than 11
years of experience have more work and thus more chances
to encounter issues? Perhaps newer attorneys get more
supervision than senior attorneys, such that many ethical
issues are caught and addressed without complaint? Perhaps
newer attorneys remember professional responsibility better
than those more distant in time from law school? Or maybe
more senior attorneys lose focus on some of the fundamentals?
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Whatever the answer may be, this is F 1€ ratories

a good reminder that ethics refreshers

should be an important patt of every Lisa Hanson, B. S.
year of practice. Just because you have D-ABFDE, Diplomate of the American
been doing this a while does not mean Board of Forensic Document Examiners

you can afford to rest on your laurels; in .
fact, the data says the opposite. When Telephone: (5 17) 394-1512

was the last time you read the Min- Fax: (5 17) 627-7225

nesota Rules of Professional (_Sonduct? Email: lisahanson@rileywelch.com
Even with comments, the Minnesota .

rules are only 86 pages long. It is one www.rileywelch.com
thing to have a general idea of what the
rules say; it's quite another thing to sit
down, read them and think about them
in the context of your everyday practice.
While ethics CLEs are good opportuni-
ties to refresh your understanding of
legal ethics, there is really no substitute
for just reading the texts of the rules and

Maximize Your 1031 Exchange

thinking about your practice. ¢ Real Property * Aircraft
Gender imbalance o Reverse Exchanges ¢ Business Equipment
One other data point may be of inter- ; F® !« Construction BuildtoSuit ¢ Collectables ~ Cars, Coins, Art
est: Each year, significantly more men R
than women are disciplined for ethics \ . Call Jeff Peterson .
violations. In 2015, 157 men received ' A 612.643.1031 CPEC1031

discipline compared to 27 women. Men i TARtnEes
were the ones disciplined in 85 percent
of cases, that is, though they make up
approximately 55 percent of the at-

torney population. Women, conversely,

received just 15 percent of the disciplin- BORENE LAW FIRM - IMMIGRATION LAW

CPeC]03|~COm EXCHANGE COMPANY, LLC

ary actions, even as they constituted
38 percent of the attorney population.
(Seven percent of the population did . . .
not respond to the gender question.) Immigration Law Questions?
Nor is this a one-year anomaly. In 2016,
134 men were disciplined in a total

pool of 159—84 percent of discipline Experienced Immigration Counsel

cases. 'm not sure that women are more PR T . . . r e
. | than e, but the numbers e for help with immigration matters including:

certainly disproportionate.

As always, remember that every Work Visas
business day, an attorney at the OLPR Employment-based Green Cards
is available to answer ethics questions Investment-based Green Cards
for Minnesota attorneys. Just call Family-Sponsored Green Cards
(651) 296-3952 or visit our website Visas for Business and Travel
(www.lprb.mncourts.gov) to send a Citizenship Applications

message. If you are at our website,

check out the 2016 Annual Report for
detailed information on the operation of
Minnesota's lawyer ethics system. A

1-9 Compliance for Employers -
. . . . Scott Borene
Many other Immigration and Visa Projects  shorene@borene.com

2016 Lawyer of the Year in Immigration Law
Notes .
¢ Susan M. Humiston, “2016 Year in Review: named by M inn eSOta M on th ly and

Public Discipline,” Bench & Bar of Minnesota Best L awyers in Am erica
01/2017; Susan M. Humiston, “Private Dis-
cipline in 2016,” Bench & Bar of Minnesota
02/2017. .

29016 Minnesota Judicial Branch Report to %w
the Community available at wiww.mncourts.
govfmncoutsgovimediafassets/dociments/reports 3950 IDS Center Minneapolis www.borene.com  612.321.0082
/2016]udiciclBranchAnnualReport.
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By Susan Humiston

How do Minnesota’s attorne
discipline numbers compare:

enchmarking is popular in
business. | have found, how-
ever, that it is a challenge to
benchmark attorney regulation
systems given the differing approaches
to attorney discipline and regulation
among the states. Even though no two
systems are identical, it is intetesting to
look at how different states approach
attorney regulation, and to compare
how many attorneys receive discipline
in other jurisdictions. I picked two
Midwestern states with similar attorney
population sizes for purposes of this
comparison, Wisconsin and Colorado.
How did Minnesota compatre in 20167

The numbers

Wisconsin has approximately 25,000
active lawyers, as does Minnesota.
Colorado has 26,000, In 2016, Wiscon-
sin received 2,029 grievances. Colorado
received 3,559, and Minnesota received
1,216. Why such a big difference? More
lawyers behaving badly in Colorado or
Wisconsin? More whiny clients in those

. SUSAN.HUMISTON -
is the director of the

- Office’of Lawyers -
Professignal Respon-
- sibility and Clirit

i Securities Board.:

2 She.has mo

20 yedrs b ‘
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asa'strong ethics

“and compliance:. -
v:+-background. Priof

tohierappointment,’

.~ Susanworked.in-:

& hoiise at a publicly:
traded coimpany, and..
in privatgé praclice as:

* a litigation attorney...

states? The more
likely explanation
is that both Wis-
consin and Colo-
rado have central
intake systems,
something that
Minnesota does
not have. This
means that tele-
phone complaints
and inquiries are
treated as griev-
ances or conm-
plaints in those
states. In Min-
nesota, we only
consider written
complaints. In
Colorado and
Wisconsin, intake
also looks beyond
whether or not

to investigate the
complaint, but
may involve re-
ferring consumers
to other agencies,
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referrals to fee arbitration or mediation,
or attempts to resolve minor disputes
directly between the parties.

In 2016, Wisconsin investigated
353 complaints, and Colorado investi-
gated 331. Minnesota investigated 608,
Obviously, Colorado and Wisconsin
investigated fewer cases, and used other
measures to resolve client grievances
short of a full investigation. Minnesota
tends to investigate more. This is not
to say that nothing is done with cases
that are not referred for investigation
in other states. Colorado, in fact, has
a process whereby they can dismiss a
complaint with “educational language,”
as well as a process of entering into di-
version agreements, which may include
such things as requiring attendance at
an “ethics school,” fee arbitration, or re-
ferral to an attorney assistance program,
like Lawyets Concerned for Lawyers.
Similarly, Wisconsin has an alternative-
to-discipline program that may involve
fee arbitration, law office management
assistance, evaluation and treatment
for alcohol or substance abuse, ethics
school, or required CLE courses.

Interestingly, although fewer inves-
tigations were conducted in Wisconsin
and Colorado, Wisconsin publicly
disciplined approximately the same
number of attorneys as were publicly
disciplined in Minnesota; Colorado
publicly disciplined more attorneys
than Minnesota, In 2016 in Wisconsin,
14 lawyers were publicly reprimanded,
26 were suspended for some period of
time, and one lawyer was disbatred (or
revoked, in Wisconsin’s nomenclature)
for a total of 41 lawyers publicly disci-
plined. In 2016 in Colorado, 11 attor-
neys were publicly censured, 29 were
suspended, 14 were placed on probation,
and 18 were disbarred, for a total of 72
attorneys disciplined. In contrast, in
2016 in Minnesota, 44 attorneys were
publicly disciplined: six reprimanded,
four reprimanded and placed on proba-
tion, 28 suspended, and six disbarred.
Importantly, in all three states, the at-
torneys receiving public discipline were
a very small set of the active attorney
population.

An additional difference between
the three regulatory systems lies in the
number of private disciplines issued.

In 2016, Colorado issued nine private
admonitions but entered into 46 formal
diversion agreements, in addition to the
42 diversion agreements entered into

as part of the intake process, Wiscon-
sin issued 28 private reprimands, but

an additional 113 lawyers entered the
“alternatives to discipline” program. In
contrast, Minnesota issued 115 private
admonitions (reserved for rule violations
that are “isolated and non-serious”) and
entered into 17 private probations. Be-
cause the dispositions are private in the
various states, it is difficult to compare
them to Minnesota's admonitions, but
the numbers of private actions other
than dismissal appear very similar.

A couple of other differences of
note: In Wisconsin, attorneys who
are disciplined must pay the litigation
expenses associated with prosecuting
their case, including fees, which can be
several thousand dollars, In Colorado,
disciplined attorneys must pay costs,
assessed after entry of judgment, In
Minnesota, lawyers who receive public
discipline are assessed a flat cost of $900,
plus disbutsements, if any.

In Wisconsin, each attorney pays
$155 to fund the Wisconsin Office
of Lawyer Regulation, Wisconsin's
disciplinary office; in Minnesota,
the Office of Lawyers Professional
Responsibility receives $122 from each
active lawyer in Minnesota licensed
mote than three years. Attorneys in
Colorado pay $325 annually, but that
amount includes all attorney regulation
costs, not just discipline, making it
the equivalent of Minnesota’s annual
registration fee of $248.

What does it all mean?

Different states approach attorney
regulation differently, but the end
result—the number of lawyets in
Wisconsin, Minnesota and Colorado
who engaged in serious misconduct
warranting public discipline—did not
vary too significantly, i.e., between 41-72
lawyers. Again, this is a very small set of

www.mnbar.org




ProfessionalResponsibility

Minnesota Land Use Law

the active attorney population in each First Edition July 2016 — by Karen E. Marty
state. Minnesota attorneys also paid

less to administer the state’s attorney
disciplinary system than Wisconsin or
Colorado attorneys.

1 am fascinated by the different
ways in which states approach attorney
regulation. While it can be difficult to
truly benchmark different systems (the
apples-to-oranges conundrum), there is
a lot to be learned from considering how
states approach the same problem—and
beyond the statistics, how successful
each state is in its primary regulatory
objectives: maintaining public
confidence in attorney self-regulation;
addressing attorney misconduct; and
preventing future misconduct,

Some of these issues, of course, take
us beyond the discipline numbers alone.
The Lawyers Professional Responsibility
Board is about to commence strategic
planning to ensure the Office of Lawyers
Professional Responsibility is positioned

. to effectively meet its regulatory
objectives in the years to come. Taking
stock of how we compare to Midwestern
states with similar attorney populations download the free eBook at: www.mnbar.org/ebooks
is a great starting place. A

" eBook now available!

B new free eBook for MSBA

menibers; organized by topic
: ’ and fully searchable

Minnesota Land Use Law

First Editlon July 2016

B covers all procedural and
substantive issues related to land
use in Minnesota

B expert guidance by author’s
35 years' experience both as an
in-house city attorney and as an
attorney in private practice

MSBA

by Karen B Marty

A publlcation of the Minnesofa Statd Bor Astoclation

ECKLAND ff BLANDO
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AT N We are pleased to welcome our newest Associate:

AMERICAN
RARE COIN

AND COLLECTIBLES, LLC

Eric J. Weisenburger

CoinsOnline.com

Appraisals
Estates « Collections Jeff H. Eckland - Mark J., Blando - Daniel ). Cragg

Gold & Silver Bullion » U.S. Gold Coins Chuck B. Barry - Vince C. Reuter - Lara R. Sandberg
Silver Dollars » Currency » 90% Silver
Certified Coins » Jewelry

Jared M. Reams - Gregory L. Singleton

Experienced. Honest. Reliable.

800 Lumber Exchange Building, 10 South Fifth Street
7900 Xerxes Ave. S, #140 « Bloomington, MN" )
Minneapolis, MN 55402 phone: 612.236.0160

952"830'1400 EcklandBlando.com
®
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By Susan HumisTon

S0 you
ethics com

eceiving mail from the Office of

Lawyers Professional Respon-

sibility (OLPR) in an envelope

rarked “Personal and Confi-

dential” is sute to ruin any lawyer’s day.
Even lawyers who serve as district ethics
committee volunteer investigatots hate
getting mail from the OLPR, notwith-
standing the fact that those envelopes
are specifically marked “DEC Materials.”
Having been on the receiving end of the
dreaded “Personal and Confidential”
envelope, I know the sinking, pit-in-the-
stomach feeling it evokes. On the one
hand, this is good. Lawyers should have
a healthy respect for the office tasked
by the Minnesota Supreme Court with
regulating lawyer ethics, and should take
it very seriously when someone ques-
tions their ethics. On the other hand,
the natural emotional reaction of dread
or upset that many feel can get in the
way of effectively addressing a complaint
that, statistically speaking, will more
likely than not result in a dismissal. The
following are some tips on what to do
and what not to do when a complaint is
received.

Do not panic
The OLPR
receives more
than 1,100 com-
plaints annually,
Approximately
R YR | one half of those
SUSAN HUMISTON complaints are

is the director of the

Office of Lawyers
Professional Respon-
sibility and Client

Securities Board.
- She has more than
20 years of litigation
experience, as well
- gs a strong ethics
and compliance
background. Prior
to her appointment,
Susan worked in-
house at a publicly
traded company, and
in private practice as
a litigation attorney.

not investigated
because they do
not meet the
threshold for
investigation.!
Many people
complain because
they are unhappy
with the results
of the representa-
tion or do not
like the amount
charged. These
types of com-
plaints generally
do not meet the
threshold for

investigation,
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and the first time you receive notice

of the complaint is when you receive a
document entitled “Determination that
Discipline is Not Warranted, Without
Investigation.” This means the office
summarily dismissed the complaint.
Open the envelope; you may be sut-
prised to find that no action is needed.

But if you receive a notice of investi-
gation with a copy of the complaint, do
not panic. Again, statistically speaking,
most cases that are investigated result in
a dismissal. On average, only 20 percent
of complaints result in some form of
discipline, and most discipline is ptivate.
Even if your complaint is being investi-
gated, odds are it may be dismissed. This
is not because we do not take the rules
seriously ot tend to give lawyets a lot of
breaks, but because in general attorneys
take their professional obligations very
seriously such that when the matter is
reviewed, no rule violation is found.

If you are not surprised to see the
complaint or have a feeling that you may
have messed up, still do not panic. Most
discipline issued is private because it is
“isolated and non-serious.” While no
one wants to receive any form of disci-
pline, ethical mistakes do happen and it
is not the end of the world.

Seek help

Not all, ot even most, ethics com-
plaints that are investigated require the
retention of counsel. However, because
of the personal and sometimes inflam-
matory nature of the allegations, many
lawyers have a difficult time responding
professionally and objectively on their
own behalf. Consulting with a disinter-
ested peer or trusted friend can bring
valuable petspective to the situation and
provide insight into the relevant issues.
Lawyers hate asking for help but the
smatt move is pot to handle a complaint
on your own. Trust me on this one,

Some signs that you may wish to
tetain counsel instead of relying on
a trusted peer or friend: You are t00
embarrassed to share the complaint with
another person; you feel overwhelmed
or intimidated by the process; you do
not believe you can be objective in
your own defense; you find yourself

've received an
plaint. What now?

procrastinating getting through the
complaint or gathering the required
information; or you are concerned
you may have made a mistake and are
unsure of the implications. Counsel
who are familiar with the rules and the
disciplinary process can add a lot of
value in these circumstances.

Do not attack the complainant

Personal attacks against the com-
plainant are unprofessional and never
helpful, This is difficult advice for
lawyets to follow, because complainants
often attack the lawyer aggressively, and
our naturally competitive, tit-for-tat
instincts kick into gear. Do not sink to
that level. You are the professional and
your response should reflect that fact
even if the complainant is the worst
individual with whom you have ever had
the misfortunate to associate.

We also do not want to hear every
terrible thing the client has done. While
Rule 1.6(b)(8), Minnesota Rules of
Professional Conduct (MRPC), allows
for disclosure of confidential client
information the lawyer “reasonably be-
lieves” is necessary to establish a defense
in a disciplinary proceeding, this is not
permission to share irrelevant client
information that may be embarrassing
or unflatteting to the complainant just
because you are upset with things they
have said about you, Responding in
this manner reflects pootly on you, may
cause complainants to dig in their heels,
and demonstrates a lack of understand-
ing of your professional obligations.

Identify the issues

If you do not know which ethics
rules are implicated by the facts in the
complaint, you may want to consider
retaining counsel. In making the deter-
mination to investigate yout case, the
duty attorney assigned to review the
matter believed that, if the facts stated
are true, one or more ethics rules may be
implicated. I have been surprised by the
number of responses that demonstrate
on their face that the attorney does not
have a good handle on the MRPC, and
likely dido't even bother to read the rules
before responding. This is never good.

www.mnbar.org
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I have also been surprised at how
many responses fail to apply the rules to
the particular facts presented, the most
basic job of any legal response. If you
do not know which rules are in issue
and decide not to hire counsel, you can
always call the investigator assigned to
the case and ask which rules they are
considering, or call the OLPR attorney
who signed the investigation notice.
This is not a “gotcha” game. As neutral
investigators, our job is to discover the
facts and apply them to the rules to
determine whether there is clear and
convincing evidence of a rule violation.
Please approach your response accord-
ingly.

Respond, timely and completely

The notice of investigation provides
14 days to provide a written response.
Timely responses are important. Not
only is this part of cooperating with the
investigation, which is required by rule,’
but it helps demonstrate you are taking
the investigation setiously. Failure to
respond will, by itself, lead to discipline.
Sometimes you may need additional
time to respond. A reasonable exten-
sion requested in a timely manner will
likely be granted, but keep in mind
that investigators are expected to keep
investigations moving. We know you are
busy, but you need to prioritize address-
ing the ethics investigation regardless of
your views on its merits and what else
you have going on.

Remember also that you must
respond in writing, and that you should
provide a copy of your response to your
client if the complainant is or was a cli-
ent (this is detailed in the investigation
notice). You should provide support-
ing documentation where it exists. Do
not be surprised when we ask to verify
statements that you make. That is the
job of an investigator, A good response
understands as much, and provides sup-
porting ot corroborating information in
the first instance—clearly referenced,
organized, and labeled. Please also verify
your facts before stating them. We will
follow up. Failure to provide informa-
tion ot providing inaccurate information
needlessly prolongs the investigation,
can lead to heighten scrutiny, and makes
you vulnerable to a Rule 8.1, MRPC,

www.mnbar.org

violation. Finally, make sure you are fully
responding to all allegations. We try to
address all allegations in the determina-
tion, and in order to do so, we need you
to do the same.

Be forthright

Responding to an ethics complaint
is not the time to “lawyer the facts.”
The best response is candid and hon-
est. Too many lawyers walk themselves
into needless grief by trying to massage
straightforward information, failing to
acknowledge undisputed or easily prov-
en facts, or overstating certain matters.
While you can certainly put your best
foot forward, an objective, well-reasoned
response that acknowledges potential
issues or shortcomings is always best.
Lawyers sometimes also spend time ex-
plaining how great they are or all of the
good things they have done. Stick to
the facts and rules in issue. While con-
text is important, matters such as where
you went to law school, how successful
you are, and how much pro bono work
you do annually generally are not.

Conclusion

When responding to an ethics.com-
plaint, avoid panic, seek help, refrain
from attacking the complainant, identify
the issues, respond in a timely and thor-
ough manner, and be forthright. These
are not earth-shattering insights, but we
see lawyers fail to follow this advice day in
and day out. Do not let that be you! A

Notes

1Rule 8(a}, Rules of Lawyers Professional
Responsibility (RLPR), provides that the
Director may investigate a matter if there is
a “reasonable belief that professional miscon-
duct may have occurred.”

2 Rule 8(d)(2), RLPR, provides for a private
admonition if the misconduet is “isolated and
non-setious.”

3 See Rule 25, RLPR. Failure to cooperate is
separate grounds for disciptine, Rule 25 (b},
RLPR.

4 Ken Jorgensen, former OLPR Director,
wrote a similar article in November 2003 in
Bench & Bas, entitled “Limiting Exposure
to Complaints and Discipline.” His article,
re-published on the OLPR website at Iprb.
mncowrts.gov under “Articles,” is recom-
mended reading.
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30 YeARS of EXPERTISE

Fire & Property Damage
Policy Appraisals
Personal Injury/Death
Mediations/Arbitrations
Minnesota/Wisconsin

Ao@e,

Erickson, Bell, Beckman & Quinn
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. Roseville, MN 55113
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Regular Bench & Bar
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Tony Zeuli is an
intellectual property
trial lawyer with
Merchant & Gould.
Prior to becoming a
registered patent attorney, Tony worked
in the field of nuclear physics for the
University of Chicago and Department
of Energy at Argonne National
Laboratory. Tony is a frequent speaker
and writer on patent litigation issucs

at national intellectual property law
conferences such as those sponsored
by the American Intellectual Property
Law Association and the Association of
Patent Law Firms, and his articles have
appeared in national publications such
as The Federal Lawyer. Tony canbe
reached at 612.371.5208 or at
tzeuli@merchantgould.com or by
visiting merchantgould.com/zeuli.

erchant
oul

September 2017 A Bench&Bar of Minnesota 11




Attachment 7

RECE IVED

STATE OF MINNESOTA AUG ~ 9 2017
IN SUPREME COURT OFF:’D%%%F%SV\F/}YEHS
A17-0160
Original Jurisdiction - Per Curiam
In re Charges of Unprofessional Conduct in Panel Filed: August2,2017

File No. 41310. Office of Appellate Courts

William R. Sieben, James S. Ballentine, Schwebel Goetz & Sieben, P.A., Minneapolis,
Minnesota; and ,

Charles E. Lundberg, Lundberg Legal Ethics, P.A., Roseville, Minnesota, for appellant. -

Susan M. Humiston, Director, Megan Engelhardt, Senior Assistant Director, Office of
- Lawyers Professional Responsibility, Saint Paul, Minnesota, for respondent.

SYLL A B U S

1. A paﬁel of the Lawyers Professional Responsibility Board did not clearly err
by fmding that appellant violated Minn. R. Préf. Conduct 1.9(c}2) by disclosing
conﬁdential information relating to the represeptation of a former client.

2. ._In this case, a private admonition is the appropriate disposition for an
attorney who disclosed confidential information rel_ating to the representation of a former
client. |

3. When an mdividual board membér reviews a private adInQnition‘ imposed on

an attorney by the Director of the Office of Lawyers Professional Re»sponsi-bility, the board

1



member adequately explains the member’s decision, in compliance with Rule 8(e), Rules
on Lawyers Professional Responsibility, when the decision incorporates by reference an
explanation set forth in a District Ethics Committee report.

4. The Panel’s statement of the facts and its conclusions complied with Rule 9,
Rules on Lawyers Professional Responsibility.

Private admonition affirmed.

Considered and decided by the court without oral argument.

OPINIO N
PER CURIAM.

In this case, appellant, a Minnesota atiorney, contests a private adrﬁonition issued
by a panel of the Lawyérs Profeésional Responsibility Board (Panel) for discIOsing
confidential éonununicatiéns with a former client,‘ in vviolation- of Minn. R. Prof.
Conduct 1.9(c)(2).  Appellant contends that he did not disclose | confidential
communications with a former client and that the decisions of an individual board member
of the Lawyers Professional Responsibility Board and the Panel were inadequately |
explained, in violatiqn éf Rule 8(e), Rules on Lawyérs f’rofessioﬁal Rgsponsibility (RLPR).
We conclude that the Panel’s _ﬁnding that appellant disclosed confidential communications
with a former client, in violation of Minn. R. Prof. Conduct 1'.9(0)(2),l>wa‘s riot clearly
erroneous and that the appropriate disposition fbr this fnis‘coﬁdﬁct isa pri\}até adménition.b
We further conclude that the decisions lof both the iﬁdividual bqﬁd member and the Panel

were adequatély explained. We therefore affirm the private admonition.



FACTS |

Appellant was admitted to the practice of law in Minnesota on October 31, 2008.
This attorney-discipline matter arises out of appellant’s representation of a client who had
been injured in a motor vehicle accident and brought a claim for damages against an
insurance company. Appellant’s representation was limited to seeking a settlement against
the insurance company, and appellant consistently informed his client that he would not
pursue _litigatién. On Mér.ch 11,2015, appellant sent a settlement demand to the .in.surance
company requesting $50,000, and in J uly- thé insﬁ.rance company offered to settle the case
for $20,000.

On August 13, 2015, éppellant and the client discussed the settlement offer.
Appellant claims that the client accepted the offer, but the client disputes this claim. On
September 4, the client asked appellant to file a lawsuit against the insurance company on
his behalf. The following week, appellant told the client that the client had already
accepted the $20,000 settlement and that if h§: reneged on the settlement agreement, the
insurance company would likely file é motion to enforce the settlement. Appellant also
reminded the <;Iient 'that he would not pursue litigation. On September 17, the client
terminated both alppellant’s and his firm’s répresentation. |

The next day, appel_lant sent an e-mail to the insurance adjuster, stating as follows:

I was notified my [sic] [client] yesterday that he is terminating my

representation and that he is not accepting the settlement offer. He got upset

apparently that Medicare is taking a while, as it always does, and now doesn’t

want the settlement. I advised him that he already accepted it, there is no

rescinding his acceptance. He is picking his file up today apparently. I'm

going to send a lien for our fees and costs to you. I’'m assuming you will be
having legal bring a motion to enforce the settlement. He’s been advised of
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all of this. Sorry for the inconvenience but he is a very difficult client. Let
me know if you have any questions.

Appellant’s client filed an ethics complaint, elleging that appellant forced him to
accept the settlement offer and improperly filed an attorney’s lien in fhe case. The frlatter
was referred to a District Ethics Committee (DEC) for investigation, which concluded that
appellant did not force the client to accept the settlement agreement or improperly ﬁle an
attorney’s lien. See Rule 6(b), RLPR (providing that a DEC may investigate certain ethics
complaints). The DEC concluded, however,. that appellant had violated Minn. R. Prof.
Conduct 1.6 and 1.9 by disclosing confidential client communications. Based on this
conclusion, the DEC recommended that the Director of the Office of Lawyers Professiohal
Responsibility (Director) issue a private admonition. See Rule 7(b), RLPR (identifying the
different recommendations that a DEC may make tc.)v the Director following an investigation
of a complaint).

 After reviewing the DEC’s findings a.ﬁd recommendation, the. Director issued a
determination fhat diScipli_ne Wes not Warranted. See Rule 8(d') RIPR (identifying the‘
dispos 10ns of a complamt that the. D]Iectormaymake Iollowmg an investigation). The
client appealed, and a member of the Lawyers Professional Responsibility Board reviewed
the matter. See Rule 8(¢), RLPR (stating that “[i]f the complainant is not satisfied with -the
Director’s disposition[,] ...the complaiﬁant may appeal the matter” and that the ‘appeal
will be assigned to a board member). The individual board member stated. that he had
examined the dchrhents related to the complaint and concluded that he concurs “with the

DEC’s Report and b_eli_eve[s that appellant] violated Rules 1.6 and 1.9 of the Minnesota



Rules of Professional Conduct.” The board member directed the Director to issue a private
admonition, which occurred on August 25, 2016. See Rule 8(e)(3), RLPR (stating that if
a DEC “recommended discipline, but the Director deterrﬁined that discipline [was] not
warranted, the Board member may instruct the Director to issue an admonition™).

Appellant requested that a panel reviéw the admom'tion. See Rule 8(d)(2)(iii),
RILPR. (authorizing a lawyer who has been admoqished to “demand that the Director so
present tl}é charges to a Panel which shall consider the matter de' novo”). - Thé Panel
concluded that appellant’s Stétements inthe SeptemBer 18,20 15 e-mail Xiolated ohly Minn.
R. Prof. Conduct 1.9(c)(2)! and that appellant should be privately admonished' for this
rﬁisconduct. Under Rule 9(m), RLPR, appellant appealed the admonition to our court,
arguing that he did not violate Minn. R. Prof. Conduct 1.9((:)(2) and that the individual
board member and the Panel had failed to adequafely explain their decisions.

ANALYSIS

We will uphold the findings by a Lawyers Professional Responsibility Board panel
when those findings have evidentiary support in the record and are not clearly erroneous.
In re Panmel File No. 39302, 884 N.W.2d 661, 665 (Minn. 2016). Interpreting the

Minnesota Rules df Professional Conduct and the Rules on Lawyers Professional

! Whereas Minn. R. Prof. Conduct 1.9(c)(2) addresses an attorney’s duty of
confidentiality to a former client, Minn. R. Prof. Conduct 1.6 addresses an attorney’s duty
of confidentiality to a current client. Similar to Rule 1.9(c)(2), Rule 1.6 prohibits a lawyer
from “reveal[ing] information relating to the representation of a client” unless authorized
to do so under paragraph (b) of the rule. Minn. R. Prof. Conduct 1.6(a).
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Responsibility presents a question of law, which we review de novo. In re Grigsby,
815 N.W.2d 836, 841 (Minn. 2012); Inre Q.F.C., 728 N.W.2d 72, 79 (Minn. 2007).
L

The Director argues that appellant violated Minn. R. Prof. Conduct 1.9(c)(2)
through the following statement in his e-mail to the insurénce adjuster: “I advised [my
client] that he already accepted [the settlement offer], there is no rescinding his
acceptance.” This “T advised” statement, the Director argues, violates the “very core of the
attorney-client relationship.”

As an initial mafter, appellant argues that the Director forfeited this argument by not
raising it at the earlier stages of the proceeding. We disagree. The Director did not forfeit
this theory. At each stage in the proceeding, the “I advised” statement was cited as a
violation of the Rules of Professional Conduct. The Panel decision quoted this statement
and concluded that it “coﬁstitutes clear énd convincing evidence of a violation of Rule
1.9(c)(2).” This statement also was expressly mentioned in the Director’s admonition as a
reason for discipliné. The Director quoted the e—ﬁlail in full and conclﬁded: “Based upon
thes_e facts[,] . . . [appellant’s] statg:meﬁts in his September 18, 2015, e-mail to the iﬁsurance
adjuster violated Rule 1.9(c).” vFina’Hy, the DEC deteﬁﬁined that appellant disclosed
confidential client information because appellant’s e-mail stated that he “advised
complainant the offer was ‘already accepted’ and acceptance could not be 1‘escinded.v” The
theory thaf appellant violated the Rules of Professional Conduct by making the “I advised”

statement is not being raised for the first time before us.



Having concluded that this argument is properly before us, we next turn to whether
this statement violates Rule 1.9(c)(2). A lawyer x;vho has formerly represented a client in
a matter is prohibited from “reveal[ing] information relating to the representation except
as these 1ﬁles would permit or require with respect to a client.”” Minn. R. Prof.
Conduct 1.9(c)(2). Because appellant’s client terminated the representation the day before
appellant’s e-mail, appellant’s conduct is governed by Rule 1.9.

Appellant concedes that his statement in the e-mail— that he had advised hié client
that the se;ttlement offer had 56611 accepted by ;the client and ;that ‘;the1~e is noréscindi:ng his
accepténce”—disclosed “information relating to the representation.” He also does not
dispﬁte that it reveals details of appellant’s confidential discussions with his client.
Nevertheless, appellant contends that this disclosure does not violate Rule 1.9(c)(2)
‘because it was not “that much of a revelation” and would not have “ény conceivable effect
on the client’s claim.” But nothing in the language of the rule limits .the prohibition to
: sigiﬁficant revelations or contains a requirement that the improper disclosure prejudices a
clienf. See Minn. R. Prof. Conduct 1.9(c)(2). As we have determined, the rules protecting
client conﬁdences oblige a lawyer to “maintain all client conﬁ.dences, significant or
| inéigniﬁcan . Lennartson v. Anoka-Hennepin Indep. Sch. Dist. No. 11, 662 N.W.2d 125,
‘131 (Minn. 2003) (emphasis added). Accordingly, we conclude that the Panel did not

clearly err by finding that appellant’s e-mail violated Minn. R. Prof. Conduct 1.9(c)(2).

2 Appellant does not contend that his “I advised” statement to the insurance adjustor
was authorized by any other rule of professional conduct.
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1.

Next, we turn to the appropriafe discipline for appellant’s violation of
Rule 1.9(c)(2). We have the final responsibility to determine the appropriate discipline for
an attorney Whoiviolates the Rules of Professional Conduct.® In re Panel F z'lé 98-26,
597 N.W.Zd 563, 568 (Minn. 1999). The primary purpose of attorney discipline is “ ‘not
to punish the éttomey but rather to protect the public, to protect the judicial system, and to
deter future rﬁisconduct_by the disciplined attomey as well as by other attorneys.” ” In re
Schulte, 869 N.W.2d 674, 677 (Minn. 2015) (quoting I re Reéeaﬁ, 787 N.W.2d 168, 173
(Minn. 2010)). In determining tﬁe appropriate discipline, we consider “ ‘(1) the nature of
the misconduct; (2) the cumulative weight of the disciplinary violations; (3) the harm to
the public; and (4) fhe harm to the legal profession.”” Id. (quoting In re Nelson,
733 N.W.2d 458, 463 (Minn. 2007). |

Although maintaining the confidentiality of attorney-client communications is
fundamental to the attomey—plient relationship, see Upjohn Co. v. United States, 449 U.S.
383, 389 (1981) (recognizing that protecting clieﬁt confidences promotes the _“full and
frank communication between attorneys and their clients and thereby promote[s] broader

public interests in the observance of law and administration of justice”), the nature of the

3 Appellant argues that the Director is vested with the discretion to decline to impose
discipline even when there is a technical violation of the Minnesota Rules of Professional
Conduct. Given this authority, appellant concludes that we should defer to the Director’s
initial determination that no discipline was warranted. ‘But we have the ultimate
responsibility for imposing discipline, and we are not required to give deference to. the
* Director’s determination of the appropriate discipline. See In re Panel File 98-26,
597 N.W.2d 563, 568 (Minn. 1999). -



misconduc.t in this case was isolated and nonserious. Appellant stated that he had advised
his client that the settlement offer was already accepted and that once accepted, the client
could not rescind his acceptance. The insurance adjuster already knew that the client had
accepted the offer, so the only information disclosed was that appellant made these
statements to‘ the client. The cumulative weight of the misconduct is also minimal because
it involved a single e-mail. Likewise, there was minimal, if any, harm to the client in this
case. Because the only new information disclosed was that appellant had discussed these
issues with the client, the insurance adjuster was not able to use the disclosure to the client’s
disadvantage.

Nevertheless, this type of disclosure harms the legal prdfession because it undercuts
the public’s trust in attorneys. See Naz’l Texture Corp. v. Hymes, 282 N.W.2d 890, 896
(Minn. 1979) (“The purpose of the [attorney-client] privilege is to encourage the client to
confide openly and fully in his attorney without fear that the communications will be

| divulged ....”). Considering all of these factors, we conclude that the appropriate
discipline is a private admonition.
II1.

Appellant further contends that the individual board member reVieWing the
Director’s determination violated Rule 8(e), RLPR, by inadequately explaining the reasons
for a private admonition. The Director argues that the board member complied with
‘Rule 8(e), RLPR, because he stated that he “concur[ed] with the DEC’s Report and

believe[d that appellant] violated Rules 1.6 and 1.92



Rule 8(e), RLPR, requires that “[t]he reviewing Board member shall set forth an
explahation of the Board member’s action.” When interpreting this rule, we have held that
“an explanation is ‘[s]omething that explains,’ and to explain is ‘to offer reasons for or a
cause of; justify.” ” Q.F.C., 728 N.W.2d at 80 (quoting The American Heritage Dictionary
of the English Language 645 (3d ed. 1992)). In 0.F.C., we addressed whether an individual
board member violated Rule 8(e) when she said that, based on her “review of [QF.C’s
file], [she] directfed] that this matter be submitted to a Lawyer’s Board Panel to determine
Wlletﬁer public discipline is warranted.” 7d. at 79. We concluded thét this sentence did not
provide an explanation of the reasons for the board member’s actions, and therefofe the
board member violated Rule 8(e). Id. at 80. But we did not address_“how thorough an
explanation must be . .. or. .. what constitutes a sufficient explanation under Rule 8(e),
RLPR.” Id. at 80 n.2.

Here, the board member’s.explanation was sufficient to comply with Ruie 3(e),
RLPR. The board member stated, “I concur with the DEC’S Report and believe [that
appellant] violated Rules 1.6 and 1.9 of the Minnesota Rules of Professional Conduct.” In
turn, the DEC report described over the course of four paragraphs the reasons why the DEC
thought appellant haci violated Minn. R. Prof. Conduct‘ 1.6 and 1.9. By concurring with
the DEC’s report, the board member indicated that he believed_thatl appellant cormﬁitted
misconduct for the same reasons as the DEC. This explanation is diétinguishable from the
one provided by the board member in O.F.C., who simply stated that the matter should be

submitted to a panel for review. See 728 N.W.2d at 80. Unlike in Q.F.C., the board
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member’s statement sufficiently sets forth an explanation for his actions, as required by
Rule 8(e), RLPR. Appellant therefore is not entitled to relief on this ground.
Iv.

Finally, appellant contends that the Panel failed to adequately expiain the reasons
underlying its conclusion that he violated Minn. R. Prof. Conduct 1.9. Althoﬁgh Rule 8(e),
RLPR, requires the individual board member to set forth an explanation for his or her
decision, Rule 9, RLPR, which_ governs panel proce.edings,. has no such requirement.
. Instead, Rule 9(j)(1)(iii),' RLPR, states that if the panel “conclﬁdes that the attorney
engaged in conduct that was unprofessional bﬁt of an isolated and nonserious nature, the
Panel shall state the facts and conclusions constituting unprofessional conduct and issue an
admonition.” In this case, the Panel provided the facts of the situation, quoted extensively
from appellant’s e-mail, and explicitly concluded that he violated Minn. R. Prof.
Conduct 1.9(c)(2). The Panel was under no obligation to provide further explanation.

CONCLUSION

For the foregoing reasons, we affirm the private admonition.

Private admonition affirmed.
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Attachment 8

MEETINGS OF THE LAWYERS PROFESSIONAL

Lawyers Professional Responsibility Board meetings are

RESPONSIBILITY BOARD
2018

scheduled for the following dates and locations:

Friday, January 26, 2018*
Friday, April 27, 2018*
Friday, June 29, 2018*
Friday, September 28, 2018

Date

Location

(following seminar)

Town & Country Club, St. Paul, MN
Town & Country Club, St. Paul, MN
Town & Country Club, St. Paul, MN

Earle Brown Center, Brooklyn Center, MN

*Lunch is served for Board members at 12:00 noon. The public meeting
starts at approximately 1:00 p.m.

If you have a disability and anticipate needing an accommodation, please contact Susan Humiston at
Iprada@courts.state.mn.us or at 651-296-3952. All requests for accommodation will be given due consideration and

may require an interactive process between the requestor and the Office of Lawyers Professional Responsibility to
determine the best course of action. If you believe you have been excluded from participating in, or denied benefits
of any Office of Lawyers Professional Responsibility services because of a disability, please visit

www.mncourts.qgov/ADAAccommodation.aspx for information on how to submit an ADA Grievance form.

TTY USERS CALL MN RELAY SERVICE TOLL FREE 1-800-627-3529
http://lprb.mncourts.gov



